The way in which the rights of suspects -equality of arms, privilege against self-incrimination, and the right to silence -can be guaranteed during criminal investigations has been discussed for decades. 1 The discussion focuses mainly on the role of legal advisors during criminal investigations and the question whether they should be allowed to be present during police interrogation. Advocates of the right to legal assistance prior to and during police interrogation argue that access to a legal advisor is necessary to protect the autonomous legal position of suspects. Additionally, they argue that legal advisors can protect suspects against unlawful use of police pressure. 2 Opponents of the right to legal assistance prior to and during police interrogation stress the importance of truth finding during the initial stages of criminal investigations. They suggest that early access to legal advisors, especially their presence during police interrogation, may interfere with the truth-finding process and degrade the usefulness of police interrogation for gathering evidence. 3 In recent years, the right to legal assistance prior to and during police interrogation for suspects in police custody has seen several developments in the Netherlands (as well as in Europe as a whole). An experiment with a tions of law being brought. 7 This ruling made clear how the jurisprudence of the ECtHR regarding legal assistance must be interpreted in the Dutch criminal justice system. In essence, all suspects were given the right to consult with a lawyer prior to the interrogation, and juvenile suspects were given the right to have a lawyer or an appropriate adult present during the interrogation. These developments in legal assistance prior to and during police interrogation have resulted in the adaptation of regulatory instruments in the Netherlands 8 and at the level of the European Union (EU). 9 The requirement of legal assistance prior to and during police interrogation constitutes one of the major changes in Dutch criminal proceedings during the past years. leaves less room for interpretation compared to the first draft Bill. However, the reluctant tradition on legal assistance prior to and during interrogation under Dutch law might not fully support an open and effective interpretation of article 6 ECHR nor create an extensive practice on legal assistance. The so-called 'Salduz' jurisprudence and the EU Directive on the right of access to a lawyer and the right to communicate with third persons has had consequences for the legislation on and the conduct of criminal proceedings of many Member States. Much can be learned from a comparative analysis between countries dealing with the 'Salduz' jurisprudence and the EU Directive. In the second contribution, Anna Ogorodova and Taru Spronken identify the practical factors that may influence the implementation of the EU Directive.
Based on their legal (normative) analysis and empirical research, they focus on five particular aspects of the right to legal assistance, namely: 1) the conditions for waiver of the right, 2) the right of timely access to a lawyer, 3) the right to have a lawyer present at suspect interrogations, 4) the right to effective participation of a lawyer during interrogations of a suspect, and 5) the right to a lawyer of one's choice. From their comparative analysis of four European jurisdictions (England and Wales, France, the Netherlands, and Scotland), they conclude that further measures are still necessary to ensure proper implementation of the EU Directive in local police stations. The transposition of the EU Directive into the national laws of the Member States will require the development of complex nationwide programmes accompanied by organisational and policy measures and training of both criminal justice personal as well as the legal profession. Policy recommendations are given on the procedures to inform suspects about their right to legal advice and the right to waiver, on the procedures to organise timely access of a lawyer (of one's choice), and on the procedures to ensure lawyer's presence during police interrogation and clarify their role.
Criminal investigations, especially police interrogations, can have a severe impact particularly on juvenile suspects. 10 Since the 'Salduz' jurisprudence, there seems to be a shared belief that special protection is needed for juvenile suspects during the stage of police interrogation. In the third contribution, Ton Liefaard and Yannick van den Brink propose that a youth-specific approach fundamentally different from the common approach for adults is required to ensure this special protection for juvenile suspects. However, there is ambivalence concerning the justifications and concrete implications of a youth-specific approach. Considering the implications of the insights from their interdisciplinary analysis, the authors address three core issues of the right to legal assistance for juvenile suspects in the context of the Dutch juvenile justice system. First, the Dutch approach not to give juveniles the possibility to waive their right to legal assistance seems a crucial prerequisite for safeguarding juveniles' right to a fair trial. However, in specific cases this may conflict with juveniles' right to personal liberty because it can take two hours (sometimes even longer) before a lawyer arrives at the police station. 11 Second, lawyers are given a prominent role in providing adequate protection against (potential) fair trial violations and in enabling juveniles' effective participation in their trial. This complex task to act in the interests of a fair trial and in the interests of a pedagogically effective intervention, while taking into account the juvenile's best interest, requires specialised juvenile lawyers. Third, the decision of the Dutch legislator to favour legal assistance over other (e.g. parental) assistance seems questionable. Based on the aforementioned insights, Liefaard and Van den Brink argue that juveniles need more than only legal assistance, emotional support in particular. In conclusion, they position the right to legal assistance of juveniles in conflict with the Dutch juvenile justice system and they provide the Dutch legislator with concrete recommendations.
From the legal discussion, it follows that the justification of the right to legal assistance during the stage of police interrogation lies in two fundamental aspects of the right to a fair trial. Assistance of a lawyer is considered to be an important safeguard of the suspect's privilege against self-incrimination (his right to remain silent). Furthermore, the assistance of a lawyer is also meant to protect against coercion by the police. Miscarriages of justice that have come to light in the Netherlands 12 as well as in other countries 13 indicate that safeguarding these fundamental aspects of the right to a fair trial is necessary, since miscarriages of justice often originate from false confessions induced by police coercion. Therefore, extensive experimental research in psychology on the origins of false confessions can improve our understanding of the extent to which legal assistance may contribute to safeguarding the right to a fair trial. In the fourth contribution, Eric Rassin and Han Israels show that intuitively it appears unlikely that suspects act against their own interest and confess to a crime they did not commit. Thus, based on intuition, a confession seems a strong piece of evidence in criminal proceedings. However, findings from experimental studies in psychology show that innocent people are easily seduced to falsely confess a crime. This holds even more so for suspects in police custody who are isolated from the outside world. This situation may lead them to perceive confessing during an interrogation not as an act against their own best interest. Suspects may believe that confessing is the only fast and easy way out of the unpleasant and stressful situation of the police interrogation. Assistance of a lawyer during police interrogation (and videotaping as an alternative means) seems to alter police behaviour 14 by reducing improper coercion and thus subsequently reducing false confessions. This conclusion underscores the importance of legal assistance during police interrogation for the purpose of safeguarding suspects' rights to a fair trial and ultimately preventing miscarriages of justice.
The contributions to this issue of Erasmus Law Review deal with the consequences of the recent developments in the right to legal assistance during the initial stages of the criminal investigation from different disciplines. I approached specialists in criminal law and psychology to reflect on the topic of legal assistance prior to and during police interrogation in an attempt to illustrate the importance of an interdisciplinary approach to legal problems. I believe that the legal and empirical literature discussed in the four contributions provides an extensive overview of the research on the recent developments in the right to legal assistance during the initial stages of criminal investigations, its legal implications, and some practical implications. The legal contributions mainly focus on the question to what extent the Dutch draft Bill and the Dutch legal policy is in line with the Salduz jurisprudence, the EU directive, and the existing Dutch (juvenile) criminal justice system. However, as the contribution of Rassin and Israels, based on psychological research, shows, suspects make choices that may not seem logical or rational from a legal perspective. This raises the question to what extent the Dutch legislation and legal policy on the right to legal assistance at the police interrogation actually safeguards suspects' right to a fair trial. Are suspects in police custody in practice better suited to make choices in their best interest and to deal with the police interrogation now that there are more safeguards for their rights? To get more insight on this issue, I propose that future empirical studies should focus on the way suspects perceive coercion during interrogations, whether they desire more rights, understand their rights, and what they expect of legal assistance. Combining such empirical research with legal research focused on the perspective of the suspect improves our understanding of the
